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Absent—Exeused

Kelley Shivers

Report of Standing Committee

Senator Moore, by unanimous con-
sent, submitted at this time the fol-
lowing report:

Hon. John Lee Smith, President of
the Senate.

Sir: We, your Committee on Game
and Fish, to whom was referred:

S. B. No. 6, A Bill to be entitled An
Act providing that it shall be lawful
for any person at any time to have in
his possession, or to place in and have
in any public or private storage plant,
refrigerator or locker, any game birds,
(migratory or other), game animals,
water fowl, or migratory water fowl,
lawfully taken or killed, not in excess
of the number or amount permitted
by law to be possessed; repealing all
laws in conflict therewith; and espe-
cially repealing that portion of House
Bill 451, Chapter 252, Acts Regular
Session, 48th. Legislature, relative to
retention limits thereon, or the fixing
of retention limits thereon; and de-
claring an emergency.

Have considered the same, and I
am instructed to report it back to
the Senate with the recommendation
that it do pass and be not printed.

CARNEY, Chairman.
Senate Bill 6 on Second Reading

On motion of Senator Moore, and
by unanimous consent, the Senate
agreed to take up S. B. No. 6 for
consideration at this time.

The President laid the bill before
the Senate, it was read second time
and was passed to engrossment.

Senate Bill 6 on Third Reading

Senator Moore moved that the
constitutional rule requiring bills to
be read on three several days be sus-
pended and that S. B. No. 6 be placed
on its third reading and final pas-
sage.

The motion prevailed by the fol-
lowing vote:

Yeas—29
Aikin Carney
Brown Chadick
Bullock Crawford

Graves Parrish

Hazlewood Ramsey

Jdones Spears

Knight Stanford

Lane Stone

Lanning Sulak _

Martin Taylor b

Mauritz Vick g

Metcalfe Weinert [

Moffett Winfield f

Moore York -

Morris '
Absent—Excused

Kelley Shivers

The President laid the bill before
the Senate, and it was read third
time. :

The bill was passed by the follow-
ing vote:

Yeas—29

Aikin Moffett
Brown Moore
Bullock Morris
Carney Parrish
Chadick Ramsey
Crawford Spears
Graves Stanford
Hazlewood Stone
Jones Sulak
Knight . Taylor
Lane Viek
Lanning Weinert
Martin Winfield
Mauritz York
Metecalfe

Absent—Excused
Kelley Shivers

Adjournment

On motion of Senator Vick, the
Senate, at 12:20 o’clock p. m., ad-
journed until 10:00 o’clock a. m.
Monday, January 15, 1945.

FOURTH DAY
(Monday, January 15, 1945)

The Senate met at 10:00 o’clock
a. m., pursuant to adjournment, and
was called to order by the President.

The roll was called, and the follow-
ing Senators were present:

Aikin Carney
Brown Chadick
Bullock Crawford
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Graves Morris
Hazlewood Parrish
Jones Ramsey
Knight Stanford
Lane Stone
Lanning Taylor
Martin Vick
Mauritz Weinert
Metecalfe Winfield
Moffett York
Moore

A quorum was announced present.

The Reverend J. E. Chester, Chap-
lain, offered the invocation.

On' motion of Senater Aikin, and
by unanimous consent, the reading of
the Journal of the proceedings of

Thursday, January 11, 1945, was dis-

pensed with and the Journal was ap-
proved.

Leaves of Absence Granted

Senator Sulak was granted leave of
absence for today on account of im-
portant business, on motion of Sena-
tor Aikin. '

Senator Spears and Senator Shivers
were granted leaves of absence for
today on account of important busi-
ness, on motion of Senator Winfield.

Senate Bills on First Reading

The following bills were introduced,
read severally first time, and referred
to the commitiees indicated:-

By Senators Bullock and Brown (by
© request):

S. B. No. 31, A Bill to be entitled
An Act to amend Section 10, Chapter
88, Page 172, General Laws of the
Second Called Session of the Forty-
first Legislature, relating in the col-

lection and apportionment of motor

vehicle license fees, providing for the
distribution and apportionment of
“such fees as between State, Counties,
and Cities or Towns in such Counties,
providing that remittances to the
Highway Department shall be accom-
panied by designated reports, restrict-
ing the use of moneys paid to Coun-
ties and Cities or Towns, and provid-
ing that this Act shall take effect
and be in force from and after the
1st day of January, A. D. 1946, and
declaring an emergency.

To Committee on Highways and
Motor Traffic. ' '

By Senator Metcalfe:
S. B. No. 32, A Bill to be entitled

An Act making an appropriation %o
pay A. R. Eppenauver the sum of $5,-
021.20 in refund of down payments
and delay rentals paid him for State
mineral leases Nos, 20,683, 20,684,
20,685, and 20,057, covering claimed
vacant public school lands located in
Pecos County, Texas, adjudged to be
in appropriated land not belonging
to the State.

To Committee on Public Debts,
Claims and Accounts.

By Senator Martin:

S. B. No. 33, A Bill to be entitled
An Act relating to appeals from rules,
orders, or decisions of administrative
bodies; repealing all laws in conflict
herewith; and declaring an emer-
gency.

To Committee on Civil Jurispru-
dence. _

By Senator Vick:

S. B. No. 84, A Bill to be entitled
“An Act amending Article 6204 of the
Revised Civil Statutes of Texas of
1925, as same was amended in 1931,
and as again amended in 1943, so as to
eliminate therefrom the levy of any
tax, and declaring an emergency.”

To Committee on State Affairs.

By Senator Stone:

S. B. No. 35, A Bill to be entitled
An ‘Aect providing that no person,
firm, association or corporation en-
gaged in any business enterprise in
this State shall, by any method or
procedure, directly or indirectly, by
itself, or through any subsidiary
ageney owned or controlled in whole
or in part by such person, firm, asso-
ciation or corporation, sell or procure
for sale or have in its possession or
under its conirol for sale to its em-
ployees or to any person, any article,
material, product or merchandise of
whatsoever nature not his or its own
production or not handled in his or its
regualar course of trade or business,
with certain exceptions; and except-
ing certain persons, firms, associa-
tions and corporations from the pro-
visions of this act; providing and fix-
ing penalties for the violation here-
of; providing for restraint of the vio-
lating of this act by injunction; de-
claring the legislative intent, and de-

~claring an emergency.

To Committee on Commerce and
Manufacturing.
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By Senator Stone:

S. B. No. 36, A Bill to be entitled
An Act fixing the salaries of assist-
ant county attorneys and clerk-steno-
graphers in counties of one hundred
thousand or less, and containing a
city of sixty thousand or more, and
declaring an emergency.

To Committee on Counties and
County Boundaries.

By Senator Stone:

S. B. No. 37, A Bill to be entitled
An Act to amend Section 1 of Senate
Bill No. 496, Chapter 168, Acts of the
Regular Session of the Forty-fourth
Legislature, as amended by Section 1
of House Bill No. 153, Chapter 71,
Acts of the Second Called Session
of the Forty-fifth Legislature as
amended by House Rill No. 1098,
Chapter 614, page 1352, Acts of the
Forty-seventh Legislature, so as to
authorize any ecity of more than five
thousand (5,000) population, accord-
ing to the last Federal Census, wheth-
er incorporated under General or Spe-
cial Law, to codify and adopt a code
of civil and criminal ordinances with-

‘out the necessity of publication; pro-

viding for the taking effect of said
code upon adoption; providing said
code shall have the force and effect
of an ordinance regularly enacted;
and declaring an emergency.

To Committee on Towns and City
Corporations.

By Senators Morris and Bullock:

S. B. No. 38, A Bill to be entitled
An Act creating a Division of Special
Education in the State Department
of Eduecation, for the education of
physically handicapped children, de-
fining the term “physically handi-
capped children;” limiting the costs
per school year per pupil; providing
a procedure for the creation of classes
for physically handicapped children;
providing a system of teacher-train-
ing and prescribing certain qualifi-
cations; providing for the payment
of costs; requiring certain reports;
providing for convalescent and hospi-
tal classes; providing a method of ad-
mittance and discharge; appropriat-
ing One Hundred Twenty-five thou-
sand Five Hundred Dollars ($125,000)
for the year ending August 31, 1946,
and Two Hundred Five Thousand
Dollars ($205,000) for the year ending
August 31, 1947; repealing all laws

in conflict; providing for severability
and declaring an emergency.

To Committee on Finance.

By Senator Morris:

S. B. No. 89, A Bill to be entitled
An Act to amend Title 32, Chapter 2,
Acts of the 40th Legislature of 1927,
Chapter 275, page 414, known as Ar-
ticle 1308b, Revised Civil Statutes of
1925, as amended, to authorize the
creation of private corporations for
all the purposes set forth in =aid
Article 1303b, and, in addition to au-
thorize the creation of private cor-
porations for the purpose of acting
as Trustee under any lawful express
trust which has been or may be com-
mitted to it by contract or will; and
declaring an emergency.

To Committee on Civil Jurispru-
dence.

By Senator Knight:

S. B. No. 40, A Bill to be entitled
An Act appropriating the sum of
Three Million ($3,000,000.00) Dollars
out of the General Revenue Fund for
the fisecal year ending August 31, 1946,
and if not used, reappropriating said
amount for the fisecal year ending
August 31, 1947, for the purpose of
construction a state office building
and prescribing the location and title
of said building, and providing for
how said building shall be arranged
and built and who shall occupy it,
and providing that all contracts shall
be let by the State Board of Control;
and that all building plans and ar-
rangements must be approved before
any contract for eonstruction is let by
the Board of Control and a commii-
tee composed of the Chief Justice of
the Supreme Court of Texas, the Chief
Justice of the Court of Criminal Ap-
peals and the Attorney General; and
declaring an emergency.

To Committee on Finance.

By Senator Knight:

S. B. No. 41, A Bill to be entitled
An Act to amend Article 4704, Chap-
ter 2, Title 78 of the Revised Civil
Statutes of the State of Texas, 1925,
as amended by the Acts of 1927, 40th
Legislature, Page 155, Chapter 104,
Sec. 1, and as further amended by the
Acts of 1935, 44th Legislature, Reg-
ular Session, Chapter 205, Page 492,
by striking out the section numbered
“Sec. 2” and substituting a new sec-
tion two, the same in every respect
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except changing the words “two hun-
dred and fifty thousand ($250,000.00)
dollars” so as to read “one hundred
thousand  ($100,000.00)  dollars;”
thereby providing that the amount to
be paid for the stock of an insurance
company issued without nominal or
par value shall in no event be less
than one hundred thousand ($100,-
000.00) dollars; and deeclaring an
emergency. -

" To Commitiee on Insuranée. ,

By Senator Stanford:
8. B. No. 42, A Bill to be enntléﬁ
An Act amending Chapter 433, Page

694, Section 1, Acts of the Regulair
Session of the Forty-seventh Leglsla-

ture, (Article 5068-2, Vernon’s Texas

Statutes), [relating to health and ac-

cident insurance], and declaring an

emergency.
To Committee on Insurance.

By Senator Mauritz:

8. B. No., 43, A Bill to be entitled
An Act makmg an appropriation out
of the General Revenue Fund: in the
State Treasury not otherwise ap
priated the sum of One Thousand
Hundred Nineteen Dollars and Sixty
five Cents ($1,219.65) to refund to
the ecities of Sinton and Aransas
Pags the amount of ad valorem taxes
collected and wrongfully remitted to
the State Treasury by San Patricio
County since September 18, 1939, and
being paid into the State Treasury
under demand of the State Compirol-
ler of Public Accounts by virtue of
House Bill No. 181, Acts of the Regp-

lar Session of the Fort.y-s:xth Legii

lature. Since the Tax Assessor-¢

lector of San Patricio Couniy has
wrongfully and erroneously remitted
to the State Treasury theé moneys
which should have been paid to the
c:ltles of Sinton and Aransas Pass it

is necessary that this appropriation.

be made to correct such error. The
Comptroller of Public Accounts is
directed to issue his warrant in com-
pliance with this appropriation, and
declaring an emergency.

To Committee on Finance.
Senate Joint Resolution 3

The following joint resolution was
introdueed, read first time, and re-
ferred to the Commitiee on Constltu-
tional Amendments:

TO-

By Senator Bullock:

S. J. R. No. 3, Proposing an amend-
ment to Section 5 of Article VII of
the Constitution of the State of Texas
by providing for the distribution of
the available School Fund as therein
provided to the several counties on a
basis of scholastic attendance instead
of according to their scholastic popu-
lation; providing for an election on
the gmestion of the adoption or rejee-
tion of sueh amendment; providing

|for the proclamation and publication

. { therefor; prescribing the form of bal-
lot therefor; and making an appropri-

.ation to defray the expenses of such

publzeatlon and election.

Senate Resolution 8
(Ash‘ley W. Crockett)

Senator Winfield offered the i'ollow-
ing resolution:

Whereas, There has been employed
as Assistant Sergeant-at-Arms in the
Senate of the State of Texas, Ashley
W. Crockett, the only living grand-
son of David Crockett, now therefore,

be it

Regolved, That we recommend that
o | Senator Crawford of the Twelfth
Senatorial  Distriet present Mr.
Crockett to the Senate body.

WINFIELD
ENIGHT
. The resolution was read and was
a@c@epted,

 Senator Crawford escorted Mr.
Ashley W, Crockett to the President’s
desk and presented him to the Senate.

Mr. Crockett then addressed the

Senate briefly.

At “the conclusion of the address,
President John Lee Smith paid an
oral tribute to Mr. Crockett and to his
gramdfather, David Crockett.

Commumcatlon from State Board
- of Public Welfare

The Premdent laid before the Sen-

. late, and directed the Secretary to

read, the following communication

from the State Board of Public Wel-

fare
o :

' January 8, 1945.

Hon. John: Les Smith,
-Lieutenant Governior of Texas, and

The State Senate of Texas,

~



MONDAY, JANUARY 15, 1945

45.

Austin, Texas.

Gentlemen: We, the undersigned
members of the State Board of Pub-
lic Welfare, hereby submit for con-
firmation the name of Mr. John H.
Winters of Amarillo, Texas, as Execu-
tive Director of the State Department
of Public Welfare.

Respectfully submitted,
Marvin Leonard, Chairman.
Thos. H. Taylor, Member.
Hubert Johnson, Member.

The communication was read and
was referred by the Pregident to the
Committee on Nomination of the Gov-
ernor. .

Messages from The Governor

Mrs. Margaret McDuffie, of the
Governor’s Office, having been an-
nounced by the Doorkeeper, presented
the following messages, which were
read to the Senate:

January 10, 1945,

To the Members of the Forty-ninth
Legislature:

I submit for your consideration as
an emergency matter, under the au-
thority of Section 5, Article III of
the Constitution, the following sub-
ject of legislation:

An appropriation for certain
sums of money for the use and
benefit of the Texas Liguor Con-
trol Board for the fiscal year
ending August 31, 1945,

I attach copies of the bill requested
by the Administrator for the Board
and also a copy of the letter dated
January 10, 1945, addressed to the
Governor and Members of the Forty-
ninth Legislature, setting forth the
reasons why said emergency appro-
priation is needed.

Respectfully submitted,

COKE R. STEVENSON,
Governor of Texas.

LETTER FROM ADMINISTRATOR FORD
January 10, 1945

Honorable Coke R. Stevenson, Governor
and the Honorable Members of the 49th Legislature
Austin, Texas

Honorable Sirs;

I give you in this letter some of the REASONS why the Admin-
istrator for the Texas Liquor Control Board is requesting emergency
appropriations IMMEDIATELY in the amount of $124,%825.00
for the use and benefit of the Texas Liquor Control Board for the
fiscal year ending August 31, 1945.

The Board’s appropriations from all sources for the fiscal year
ending August 81, 1948, were. . ... ... ... ... ...
The Board’s expenditures for all purposes for the fiscal year ending

$947,934.08

August 31, 1943, were..... ... ... it it 919,002.44
For the fiscal year ending August 31, 1943, the Board returned to
the State TreasuUry.. ..ot ivt ittt e it sanennarannns $ 28,931.64
The Board's; appropriations from all sources for the fiscal year
ending August 81, 1944, were:
From Legislature—itemized................... $680,000.00
From Governor’s deficiency—itemized. . ....... 73,200.00
Authorized by Rider of Senate Bill No. 332 for
Refunds......... e e e 21,618.06
Authorized by Senate Bill No. 332 for refunds to
appropriations by sales of confiscated evi-
dence and Federal witness fee checks. ...... 11,974.90
$786,792.96

The Board’s expenditureé for all purposes for the fiscal year ending
August 31, 1944, were:




46 SENATE JOURNAL

From Legislature—itemized. . ................ $673,131.20
From Governor’s deficiency—itemized. . ....... 52,048.15
ForRefunds........... ... ........ .......... 21,618.06
For Evidence and travel expense.............. 11,974.90
758,772.31
For the fiscal year ending August 81, 1944, the Board returned to
the State Treasury. ... ... it e e $ 28,020.65
The Board’s deficiency appropriations from the Governor for the
period from September 1, 1944, to January 8, 1945, were......... $ 13,825.00
Amount expended through January 8, 1945, was. ............... 13‘, 540.44
. Amount returned to State Treastly. . . vt rir i $ 284 .56
Collected through December 29, 1944, from four International
Bridges (Operated by deficiency 'appropriations granted by the
Governor)............. A $ 92,628.47
Approximate cost of collections. .. ................ ... ... ..... 31,468.75
Net profit from new bridges. .. ... ovvue e ee e, . $ 61,159.72
The Governor's deficiency appropriations in the amount of B
$13,825.00 for 1945 under the law AUTOMATICALLY ENDED
WHEN THE LEGISLATURE CONVENED, which of necessity,
without an emergeney appropriation from this Legislature, will
allow the Board toexpend in 1945o0nly. .. ..................... $693,825.00
The 13th Biennial Appropriation Budget will confirm the figures as
to itemized appropriations made by the last Legislature for the
fiscal years ending August 31, 1944, and 1945.
In other words excluding the $28,931.64 the Board returned to the
State Treasury for the fiscal year ending August 31, 1943, the net
gains for the State Treasury for this Biennium through January
8, 1945, exclusive of certain sums not expended from regular appro-
priations the first four months of this fiseal year, but not yet
definitely determined, have been:
Returned from regular appropriations.......... $ 6,868.80
Governor’s deficiency, 1944, . ................ 21,151.85
Governor’s deficiency, 1945, ....... ......... 284 .56
Profit from new bridges. .................... 61,159.72
Total savings to State Treasury this biennium thus far. ... . .. $ 89,464.93

Not mentioning many benefits derived from the emergency author-
izations which were merged with otbher authorized activities, the
profit from the new bridges practically paid ALL of the Governor’s
deficiencies.

The following is 2 Comparative Operating Statement for the
Calendar Year, 1943, to the Calendar })’ear, 1944,

1943 1944
Total Gross Revenues.......... $10,638,060.84 $12,706,296.00
Less: Tax & License Refunds. 8,182.46‘ 53,186.60
Total Revenues (Less Refunds). $10,629,877.88 $12,653,109.40
Less: Operating Expenses... . 825,288.35 . 750,150.10
Total Revenues (Net)......... $ 9,804,589.53 $11,902,959.30

NET REVENUE INCREASE, 1944.... $ 2,098,369.77
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With an annual appropriation of only $312,400.00 for enforcement
the Board has been largely responsible for the counties of Texas, as
a result of 8052 convictions for liquor law vioclations in 1944,
receiving in fines...... ... .. e $409,018.92

Since September 1, 1943, on account of increased activities due to wartime
conditions; small salaries for those in the lower brackets; lack of elasticity in
Senate Bill No. 882 and the Governor’s lack of authority under the Constitution
and the Statutes to make deficiency appropriations except under certain con-
ditions, it has been extremely difficult for the Board to function properly and
as directed by the Act. 1f the emergency appropriation amounting to $124,825.00
requested herein is not granted IMMEDIATELY, I do not see how the Board
can function since losing the deficiencies authorized by the Governor.

It will be recalled by those Members who were in the 48th Legislature that the
Governor was willing to give the Board $140,000.00 in deficiency appropriations
for this biennium if needed and if legal ways could be found to use same where
and when needed. The Board at all times needed the funds, but it was found
impracticable and almost impossible to coordinate its activities and advisedly
expend said sums because of the essential items deleted from Senate Bill No.
832. All of us apparently overlooked the law which terminates all of the Gov-
ernor’s deficiencies when the Legislature convenes.

For example, the Board has been without authority to employ a single stenog-
rapher, as such, for the enforcement division since January 8, 1945. With
sixteen field offices and the main office here in Austin twenty stenographers are
needed IMMEDIATELY.

The same situation is true with reference to the eighteen inspectors now working
the four International Bridges opened in 1944.

Sales of tax stamps increased in the year 1944 over 1943 sales in the amount of
$2,012,499.08, which necessitated an increase in stamps in excess of 20149,
With the increased costs of paper, and the increased costs to manufacture stamps,
plus the length of time it takes to have them manufactured, with continuin
changes in trade practices as to bottling and as to the denominations require
by the dealers and with the law prohibiting the Board of Control from contract-
ing for same without a pre-existing appropriation to the Texas Liquor Control
Board, it will not be possible for the Board to collect the revenue due the state
in the manner prescribed unless this request for additional stamp funds is granted
IMMEDIATELY.

While not relatively as important, all the other items requested in the $124,825.00
bill are needed to coordinate the functions of the Board in accordance with the
provisions of the Act. Returning service men will increase the responsibilities
of the Board. Living and traveling expenses have increased considerably.
Dependable help is increasingly hard to get and keep. The purchase price of
evidence and other necessary expenses in connection with making eases are higher,
Office rents have been raised in some instances. Postal rates have been increased
in many instances. All essentials, in fact, are now costing more and more.

The above information has been given you only in the spirit of wanting to be
helpful and it is my sincere hope that you will feel justified in granting this

emergency request at once.
Yours very truly,

BERT FORD
BF:jwe Administrator

Redistricting Bills
an emergency matter, under the au-
Austin, Texas, thority of Section 5, Article IIT of
January 15, 1945, the Constitution, the following sub-
To the Members of the Forty-ninth ject of le_glsl.at}on: .
Legislature: Re-districting the State into
Senatorial and Representative
I submit for your consideration as| Districts agreeably to the pro-
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visions of Sections 25, 26, 26a,
and 28 of Article III of the Con-
stitution.

Respectfully submitted,

COKE R. STEVENSON,
Governor of Texas.

Nominations of Governor

Austin, Texas,
January 15, 1945.

To the Senate of the Forty-ninth
Legislature:

I ask the advice, consent and con-

firmation of the Senate with resp_eet

to the following appeintment:

To be a Member of the Board’ iof

Examiners of State Land Surveyors
for a two year term expiring Decém-

ber 31, 1946:
Asa 'G. Farmer of Junctzon, Klmble

County.

Respectfully submltted, e
COKE R. STEVENSON,
Governor of Texas.

+ Austin, Téxhs,
January 15 1945,

To the Senate of the Forty—mnfh
Leglslature

I ask the advice, consent and con-
firmation of the Senate with respeeﬁ
to the following appomtmentS"

To be Public Welghers in and for;

Harris County

For a two year term to expire Feb-

ruary 17, 1947: H. T. Krahn of Hous-
ton, Harris County.

~ For a two year term to expire Jan-‘
uary 22, 1947. H. J. Krahn of Hapus-.

ton, Harrls County.
‘Respecifully submitted,

"COKE R. STEVENSON,
Governor of ‘I‘exas,

Resignation frem Standmg
Committee

The President laid before the Sen-

ate, and had read, the following com-,

. munieation:
January 15, 1945.

Hon. John Lee Smith,
Lieutenant Governor,
Senate Chamber,

Austin, Texas.

Dear Sir: I am héreby tenderin,
. my resignation as Vice Chairman o
the Committee on Congressional Dis-

tricts and as Chairman of the Com-

- mittee on Enrolled Bills,

Yours very truly,
G. C. MORRIS.

Commumcatmn from Secretary
of State

The President laid before and had
read to the Senate the following com-~
munieation: -

January 12, 1945.

.Honorable John Lee Smith, Lieutenant

Governor,

K@narable Claud Gilmer, Speaker of
ths House of Representatives,

»Members of the Forty-ninth Legisla-

ture.

. Gentlemen: In accordance with the
provisiems of Article 1731a, it is re-

.| ported. to the Regular Session of the

Forty-ninth Legislature  of Texas
that on the 17th day of June, 1943,
the Clerk of the Supreme Court of
Texas” filed in this office an order
adepting amendments to certain desig-
nated rules of the Rules of Practice
and’ Procedure in civil actions for

the State of Texas.

Certified copies of the amendments
and the order of the court thereon as
filed in this office are attached hereto.

- Respeetfully submitted,

4 SIDNEY LATHAM,
Secretary of State of Texas.

On motion of Senator Moore, the
amendients and orders referred to
in - the commpnication were ordered
rinfed 'in an appendlx to today’s
enate J ournal.

Senate Bill 17

‘| Senator Winfield moved to sus-

pend Seetion 5 of Article IIT of the
| Constitution and the temporary Sen-
ate rTules adopted

in accordance
therewith, to permit the undelayed
consideration in committee and by the
Senate of S. B. No. 17.

The ‘motion prevailed by the fol-

lomng vote:
: Yeas—26
o Afdkin Hazlewood
Brown Jones
" Bulloek Knight
Carney Lane
Crawford Lanning
Graves Martin
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Mauritz Stanford
Metcalfe Stone
Moffett Taylor
Moore Vick
Morris Weinert
. Parrish Winfield
Ramsey York
Nays—1
Cha_dick
‘ Absent—Excused
Kelley Spears
Shivers Sulak

Senate Bill 32

Senator Metcalfe moved to sus-
pend Section 5 of Article III of the
Constitution and the temporary Sen-
ate rules adopted in accordance
therewith, to permit the undelayed
consideration in committee and by the
Senate of S. B. No. 32.

The motion prevailed by the fol-
lowing vote:

Yeas—26
Aikin Metcalfe
Brown Moffett
Bullock Moore
Carney Morris
Crawford Parrish
Graves Ramsey
Hazlewood Stanford
Jones Stone
Knight Taylor
Lane Vick
Lanning Weinert
Martin Winfield
Mauritz ~York

Nays—1
Chadicle

Absent—Excused

Kelley Spears
Shivers Sulak

Senate Bill 43

Senator Mauritz moved to sus-
pend Section § of Article III of the
Constitution and the temporary Sen-
ate rules adopted in accordance
therewith, to permit the undelayed
consideration in committee and by the
Senate of S. B. No, 43.

The motion

prevailed by the fol-
lowing vote: -

49
Yeas—26
Aikin Metcalfe
Brown Moffett
Bullock Moore
Carney Morris
Crawford Parrish
Graves Ramsey
Hazlewood Stanford
Jones Stone
Knight Taylor
Lane Vick
Lanning Weinert
Martin Winfield
Mauritz York
Nays—1

Chadick

Absent—Excused
Kelley Spears
Shivers Sulak

Senate Concurrent Resolution 4

Senator Moore, by unanimous con-
sent, offered at this time:

8. C. R. No. 4, Authorizing the
Board of Control to again enter into
a contract with the San Jacinto His-
torical Association to operate the San
Jacinto Monument.

The resolution was read and was
referred to the Committee on Public
Buildings and Grounds.

Committee Meetings

Senator Vick announced that it had
been agreed by the chairmen of the
two committees that the Committee
on State Affairs would meet on Mon-
days and Wednesdays of each week
and the Committee on Civil Juris-
prudence on Tuesdays and Thursdays.

Me_ssage from the House
Hall of the House of Representatives,

Austin, Texas,
January 15, 1945.

Hon. John Lee Smith, President of
the Senate.

Sir: I am directed by the House
to inform the Senate that the House
has passed the following Bills and
Resolutions:

S. C. R. No. 2, Fixing mileage and
per diem for members of Legislature,
ete,
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S. C. R. No. 3, Extending an invita-
tion to Edward N. Scheiberling, the
National Commander of the American
Legion, to address Joint Session of
the Senate of Texas and the House
of Representatives in the near fu-
ture. ‘

Regpectfully submitted,

CLARENCE, JONES,
Chief Clerk, House of Representatives

"Appointment on Special Committee

The President announced the ap-
pointment of Senator Crawford to
serve in lieu of Senator Spears on the
Committee to escort :the National
Commander of the American Legion
to the joint session to be held in the
House of Representatives today for
the purpose of hearing an address by
the said National Commander,

Joint Session

The President announced the ar-
rival of the hour for the joint session
to hear an address by the National
Commander of the American Legion
and to count the votes for Governor
and Lieatenant Governor.

Aceordingly, the President of the
Senate and Senators present repaired
to the Hall of the House of Repre-
sentatives at 11:00 o’clock a. m.

The Senators were announced at the
Hall of the House and were admitted
and escorted to seais already pre-
pared for them along the aisle.

By invitation of the Speaker of the
House, the President of the Senate
occupied a seat at the Speaker’s desk.

The Honorable Edward N. Scheib-
erling, National Commander of the
American Legion, was announced at
the door of the House and was eseort-
ed to the Speaker’s rostrum by Sen-
ators Metcalfe, Taylor, Crawford,
Moffett and Martin, on the part of
the Senate, and Representatives Sen-
terfitt, Lock of Angelina, Yezak,
Cousins, Simpson, Parton, and Cal-
houn, on the part of the House.

The President called the Senate to
order and directed the Secretary to
call the roll of the Senate.

The roll was called, and a quorum
of the Senate was announced present.

Hon., Claud Gilmer, Speaker of
the House, called the House to order
and requested the members of the
House to register.

A quorum of the House was an-
nounced present.

The Speaker of the House an-
nounced the purposes of the joint ses-
sion, and presented Lieutenant Gov-
ernor John Lee Smith, who, in turn
prezented the Honorable Edward N.
Scheiberling, National Commander of
the' American Legion, to the joint
session.

Commander Scheiberling then ad-
dressed the joint session.

At the conclusion of the address, the
Speaker of the House announced that
the Senate and House would continue
in joint session for the purpese of
counting the votes for Governor and
Lieutenant Governor cast at the last
general election held in this State,
and he delivered the returns of the
votes so cast to the following joint
tellers: Senators Carney, Graves,
York, Ramsey, and Parrish and Rep-
resentatives Green, Gathings, Man-
gum of Hunt, Lightfoot, and Luede-
mann.

Pending the counting of the votes,
President pro tempore Moffett, at the
request of the President, took the
President’s chair.

When the canvass of the votes was
completed, Senator Howard A. Car-
ney, for the Senate tellers, and Hon.
A. N. Green, for the House tellers,
presented the following report, which
was read to the joint session:

House of Representatives

Austin, Texas
January 15, 1945.

Hon. John Lee Smith, President of the
Senate,

Hon. Claud Gilmer, Speaker of the
House of Representatives.

. We, the joint committee and the
tellers appointed by the Senate and
House of Representatives to canvass
the votes cast at the last General
Election held in the State of Texas on
November 7, 1944, for Governor and
Lieutenant Governor of the State of
Texas as shown by returns delivered



MONDAY, JANUARY 15, 1945 . b1

to us by the Secretary of State, beg
leave to report that me have per-
formed that duty and the result of
our canvass is as follows:

There were cast for Governor:
Coke R. Stevenson..... 1,007,826
B. J. Peasley.......... 100,287

There were cast for Lieutenant
Governor:

John Lee Smith..,.... 1,007,691
John A. Donaldson.... 102,547

Scattering votes were not counted
in either race, they being negligible
anld could not possibly affect the re-
sults.

There were 254 counties reporting.

All of which is respectfully sub-
mitted.

HOWARD A. CARNEY
Chairman.

STERLING J. PARRISH

W. C. GRAVES

J. ALTON YORK

BEN RAMSEY

On the part of the Senate.

A. N. GREEN, Chairman
D. D. GATHING

J. A. LUEDEMANN

E. P. MANGUM

C. G. LIGHTFOOT

On the part of the House.

Whereupon, the Speaker of the
House made the following announce-
ment:

“The Honorable Coke R. Stevenson
having received the highest number of
votes cast, I, by virtue of the author-
ity vested in me by the constitution
and laws of the State of Texas, de-
clare him duly, legally and constitu-
tionally elected Governor of the State

of Texas for the ensuing term of two
years; and the Honorable John Lee
Smith having received the highest
number of votes cast, I, by virtue of
the authority vested in me by the con-
stitution and laws of the State of
Texas, declare him duly, legally and
constitutionally elected Lieutenant
Governor of the State of Texas for
the ensuing term of two years.”

At 2:30 o’cloek p. m., President pro
tempore Moffett announced the busi-
ness of the joint session concluded
and requested the Senate to repair
to its chamber.

In the Senate

The President called the Senate to
order at 2:33 o’clock p. m.

Senate Resolution 9
(Senate Rules)

By unanimous consent, Senator
Taylor offered at this time the fol-
lowing resolution:

Be it Resolved by the Senate of

Texas:

That the Permanent Senate Rules
of the Forty-eighth Legislature are
adopted hereby as the Permanent
Senate Rules for the Forty-ninth

Legislature.
TAYLOR
MOORE

The resolution was read and was
referred to the Committee on Rules.

Adjournment

On motion of Senator York, the
Senate, at 2:35 o’clock p. m., ad-
journed until 11:00 o’clock a. m. to-
mMOrrow.




In B;Bemm:g of
Ponorable Richard 7. )Burgcz

Senator Winfield offeréd the fbliowing resolution:

(Senate Resolution Vi)

Whereas, On Saturday, the 13th day of Januvary, A. D. 1945, the
Honorable Richard F. Burges of El Paso, Texas, was called to rest
from his earthly labors; and: ‘

Whereas, The passing of the Honarable Richard F. Burges, who -
was born in Seguin, Texas, has brought to a close a life of useful -
and distinguished serwce, and

Whereas, The Honorable Richard F. Bm‘ges was a former member
- of the Texas Legislature and served with dlstmctlon in World War I;

and

Whereas, the Honorable Rlehard F Burges, being personally known
by many citizens of this state and by many members of the Texas
Legislature, has left behind him throughout the state and the nation,
-innumerable friends who tenderly and affectionately remember him
-and who mourn his passing; and

Whereas, It is the desire of the Senate to pay tribute to the
memory of this noble. Texan, and to extend sympathy to his family;
now, therefore, be it

Resolved, That the Senate of Texas ‘acknowledge the passing of
this noble man, the Honorable Richard F. Burges, by having a copy of
this Resolution spread upon the pages of the Senate Journal today,
“&s an -expression of the love and esteem in which he was held; and
be it further

Resolved, That the Secretary of the Senate be instructed to send
to the famlly of the deceased a copy of this Tesolution, under his seal,
and that when the Senate adjourns today, it do so in silent tribute -
to Richard F. Burges, whose ramé¢ and memory shall abide.

WINFIELD
" WEINERT
VICK

Signed—Aikin, Brown, Bullock, Carney, Chadick, Crawford, Graves,
Hazlewood, Jones, Knight, Lane, Larming, Martm Mauritz, Metcalfe,
Moftett, Moore, Morrls, Parrish, Ramsey, Stanford Stone, Taylor,
Viek, Wemert Winfield, York.

The resolution was read.

On motion of Senator Martin, the names of all the Senators were
added to the resolution as sigmners thereof, ‘

The resolution was adopted unanimously.
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APPENDIX

Amendments to Rules of Practice
and Procedure.

Order adopting amendments June
16, 1943. Effective December 31, 1943.

It is ordered by the Supreme Court
of Texas, this the 16th day of June,
1943, that the following amendments
are made to the following designated
rules of the rules of practice and
procedure in ecivil actions in the vari-
ous courts of this State, originally
adopted and promulgated by this
Court on the 29th day of October,
1940, amended March 31, 1941, and
again amended September 20, 1941,
and filed with the Secretary of State;

It is further ordered that the notes
at the foot of these rules are not made
as parts of the respective rules, but
are made for the convenience of the
. Bench and Bar, in furtherance of the
work in that respect of the committee
appointed by this Court on the 10th
day of January, 1940; the undated
notes being those ecarried in such
original draft as adopted October 29,
1940, and the notes accompanied by a
showing of date being amended or
supplied on the dates or effective
dates so indicated;

It is further ordered that such
amended rules, and for convenience
such appended notes, shall be filed by
the Clerk of this Court, for and in
behalf and as the act of this Court,
by means of a duplieate original copy
of this order, with the Secretary of
State, and that publication of this
order, including such amended rules
and such appended notes, shall by the
Clerk of this Court, for and in behalf
and as the act of this Court, be
made in the Texas Bar Journal im-
mediately, accompanied by the re-
mainder of the rules and notes not
now amended;

It is further ordered that in such
publication the designation “Decem-
ber, 1943,” be placed by centering the
same above each of the rules now so
amended, and that the contextual
statutes shall be repeated as hereto-
fore;

It is further ordered that the rules
now so amended and .the appended
notes shall read as folloyes:

Rule 2. Seope df‘_-_g__ﬁles.—'l‘hese
rules shall govern the “procedure in

the justice, county, distriect, and ap-
pellate courts of the State of Texas
in all sctions of a civil nature, with
such exceptions as may be hereinafter
stated. Where any statute in effect im-
mediately prior to September 1, 1941,
prescribed a rule of procadure in
lunacy, guardianship, or estates of
decedents, or any other probate pro-
ceedings in the county court differing
from these rules, and not included in
the “List of Repealed Statutes,” such
statute shall apply; and where any
statute in effect immediately prior to
September 1, 1941, and not included
in the “List of Repealed Statutes,”
prescribed a rule of procedure in any
special statutory proceeding differing
from these rules such statute shall
apply. All statutes in effect imme-
diately prior to September 1, 1941,
prescribing rules of procedure in bond
or recognizance forfeitures in crim-
inal cases are hereby continued in
effect as rules of procedure governing
such cases, but where such statutes
prescribed no rules of procedure in
such cases, these rules shall apply.
All statutes in effect immediately
prior to September 1, 1941, prescrib-
ing rules of procedure in tax suits
are hereby continued in effect as rules
of procedure governing such -cases,
but where such statutes preseribed no
rules of procedure in such cases, these
rules shall apply.

Source: Federal Rule 1, adapted to
Texas practice.

By amendment effective December
31, 1941, all matter after the first
sentence was added, except the follow-
ing, which was added by amendment
effective December 31, 1943: the
words, “and not included in the ‘List
of Repealed Statutes’” in the first
clause of the second sentence and the
words, “and where any statute in
effect immediately prior to Septem-
ber 1, 1941, and not included in the
‘List of Repealed Statutes’ prescribed
a rule of procedure in any special
statutory proceeding differing from
these rules such statute shall apply,”
in the second clause.

These amendments make clear the
inapplicability of the rules to spe-
cial statutory proceedings, in so far
as statutory rules of procedure are
specifically prescribed for such pro-
ceedings and differ from these rules.
These special proceedings appear
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under the following titles in tha Re-
vised Civil Statutes:

“Adoption; apprentices; arbitration;
assignments for creditors; election
contests; eminent domain (condemna-
tion); escheat; estates of decedents,
minors, persons non compos mentis
and habitual drunkards, except appeal
and certiorari; exemption of home-
stead, (determining excess); feeble
minded persons, proceedings for; fen-
ces; husband and wife (emancipation,
etc., divorce); minors (removal of
disabilities); name (change of); offi-
cers (removal of); lunacy proceed-
ings; juvenile courts (custody of delin-
quent children); rights of mazried
women.”

There are also some special pro-
ceedings of a civil nature provided
for in the Penal Code. See in this
connection Hallum v. Texas Liguor
Control Board, 166 S. W. 2d 175 (error
refused).

Rule 18. When Judge Dies During
Term, Resigns or Is Disabled—If the
judge dies, resigns, or becomes un-
able to hold court during the session
of court duly convened for the term,
and the time provided by law-for the
holding of said court has not expired,
such death, resignation, or inahility
on the part of the judge shall not
operate to adjourn said court for
the term, but such court shall be
deemed to continue in session. If a
successor to such judge shall gqualify
and assume office during the term, or
if a judge be transferred to said dis-
trict from some other judicial dis-
trict, he may continued to hold said
court for the term provided, and all
motions undisposed of shall be heard
and determined by him, and state-
ments of facts and bills of exception
shall be approved by him. If the time
for holding such court expires hefore
a successor shall qualify, and before
a judge can be transferred to said
district from some other judicial dis-
trict, then all motions pending, in-
cluding those for new trial, shall stand
as continued in force until such sue-
cessor has qualified and assumed office,
or a judge has been transferred to
said district who can hold said court,
and thereupon such judge shall have
power to act thereon at the succeed-
ing term, or on an earlier day in vaca-
tion, on notice to all parties to the
motion, and such orders shall have
the same effect as if rendered in

term time. The time for allowing
statement of facts and bills of excep-
tion from such orders shall date from
the time the motion was decided.

Source: Art. 2288.

Amendment effective December 31,
1943: The square-bracketed wording
following was in Rule 18 and has been
eliminated; the bold type wording has
been added:

Rule 18. When Judge Dies During
Term, Resigns or Is Disabled.—If the
judge dies, resigns, or becomes unable
to hold court during the session of
court duly convened for the term, and
the time provided by law for the
holding of said court has not expired,
such death, resignation or inability on
the part of the judge shall not oper-
ate to adjourn said court for the term,
but [the eourt shall be deemed at

{ recess for not exceeding six days, and

if no suceessor be appointed or elected
during said recess, or if a person ap-
pointed or elected does not qualify
and assume the duties of office during
said recess, then the court shall be
deemed to have adjourned] such court
shall be deemed to continue in session.
If a successor to such judge shall
qualify and assume office during [said
recess| the term, or if a judge be
transferred to said district from some
other judicial district, he may continue
to hold said court for the term [as]
provided, and all motions undisposed
of shall be heard and determined by
him, and statements of facts and bills

of exeception shall be approved by

him. If the time for holding such court
expires [or the recess expire] before

'a sueccessor shall qualify, and before

a judge can be transferred to said
district from some other judicial dis-
trict, then all motions pending, includ-
ing those for new trial, shall stand as
continued in force until such succes-
gor has qualified and assumed office,
or a judge has been fransferred to
said district who can hold said court,
and thereupon such judge [and he]
shall have power to act [on them]
thereon at the succeeding term, or on
an earlier day in vacation, on notice
to all parties to the motion, and such
orders shall have the same effect as
if rendered in term time. The time
for allowing statement of facts and
bills of exception from such orders
shall date from the time the motion
was decided.
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The Legislature has passed a stat-
uate that authorizes the presiding
judge of a judicial administrative dis-
trict to transfer a judge to a district
where the regular judge has died,
resigned, or become disabled; hence
the changes in the above rule.

Rule 19. Non-Adjournment of Term.
—Every term of court shall commence
and convene by operation of law at
the time fixed by statute without any
act, order, or formal opening by a
judge or other official thereof, and
shall continue to be open at all times
until and including the last day of
the term unless sooner adjourned by
the judge thereof.

Change: The former rule has been
reversed because of the growing pre-
valence of so-called continuous terms.

Rule 35. On Official Bonds.—In
suits brought by the State or any
county, e¢ity, independent school dis-
trict, irrigation district, or other polit-
ical subdivision of the State, against
any officer who has held an office for
more than one term, or against any
depository which has been such de-
pository for more than one term, or
has given more than one official bond,
the sureties on each and all such bonds
may be joined as defendants in the
same suit whenever it is difficult to
determine when the default sued for
occurred and which set of sureties on
such bonds is liable therefor.

Source: Art. 1989, unchanged, ex-
cept that by amendment effective De-
cember 31, 1943, “irrigation district,
or other political subdivision of the
State,” was interpolated, the second

“or” omitted, and a comma placed
after “city.”

Rule 77, Lost Records and Papers.
—When any papers or records are lost
or destroyed during the pendency of
a suit, the parties may, with the ap-
proval of the judge, agree in writing
on a brief statement of the matters
contained therein; or either party may
supply such lost records or papers as
follows:

a. After three days’ notice to the
adverse party or his attorney, make
written sworn motion before the court
stating the loss or destruction of such
record or papers, accompanied by cer-
tified copies of the originals if obtain-
able, or by substantial copies thereof.

b. If upon hearing the court be sat-
isfied that they are substantial copies
of the original, an order shall be made
substituting such copies or brief
statement for the originals,

c. Such substituted copies or brief
statement shall be filed with the
clerk, constitute a part of the cause,
and have the force and effect of the
originals,

Source: Art. 2289, unchanged, ex-
cept that by amendment effective De-
cember 31, 1943, subdivision b. has
been reworded.

Rule 86. Plea of Privilege.-—A plea
of privilege to be sued in the county
of one’s residence shall be in writing
and sworn to, and shall state that the
party claiming such privilege was
not, at the institution of such suit,
nor at the time of the service of
process therein, nor at the time of
filing such plea, a resident of the
county in which suwit was instituted,
and shall state the county of his
residence, and the post-office address
of himself or his attorney and that
“no exception to exclusive venue in
the county of one’s residence pro-
vided by law exists in said cause’;
and such plea of privilege when filed
shall be prima facie proof of the de-
fendant’s right to change of venue;
provided that such plea shall not con-
stitute a denial under oath of any
allegations of plaintiff’s petition re-
quired to be denied under oath by
Rule 93 unless specifieally alleged in
such plea. If the plaintiff desires to
controvert the plea of privilege, he
shall within ten days after avpear-
ance day if the plea if privilege is
filed in vacation, or if not, within ten
days after appearance day or after
the filing of the plea of privilege,
whichever is the later date, file a con-
troverting plea under oath, setting
out specifically the grounds relied
upon to confer venue of such cause on
the court where the cause is pending.

Source: Art. 2007 as amended Acts
1939, 46th Leg., p. 204, sec. 1.

Change: The plea of privilege is re-
quired to state the post-office address
of the defendant or his attorney. The
time allowed for filing a controvert-
ing affidavit has been increased to
ten days.

Change by amendment of March 31,
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1941: The word “or” changed to read
“of” between “service” and “process.”

Change by amendment effective De-
cember 31, 1943: In the last sentence,
above, the wording beginning, “if the
plea” and ending, “whichever is the
later date” has been added.

Rule 87. Hearing On Plea.—Upon
the filing of such controverting plea
the judge or justice of the peace shall
~ note on same a time for a hearing on
the plea of privilege. Setting of the
date for such hearing and the noiation

thereof may be made by such judge |25 ‘ !
or justice of the peace anywhere he. Biit not as to all, the clerk, instead of

may be found, either within or with-

out the county where the suit is pend-
ing. Such hearing, unless the parties
agree upon the date, shall not be had

- until a copy of such controverting ples,

including a copy of such natation
thereon, shall have been mailed by
registered mail to the defendant or
his attorney at the post-office ad-
dress stated in such plea of privilege,
or shall have bheen delivered to de-
fendant or his attornmey, at least ten
days before the date set for hearing,
after which the court shall promptly

hear such plea of-privilege and enter|

judgment thereon.
Source: Art. 2008 (part).

Change: Service of notice of the
controverting affidavit by registered
mail is substituted for service by of-
ficer, Provision for appeal from order
sustaining or overruling pleas of, pri-

vilege is made in Ari. 2008, which is

deemed jurisdictional in so far as it

grants the right to appeal, and hence
not repealed. This part of 2008 is|

carried for context following Rule
384, Se also Rule 385, which pre~
scribes the procedure for fppéals,
WIcllen allowed, from interlocutory
orders.

Change by amendment eﬁecﬁv&
December 31, 1941: The second sen-
tence has been added.

Change by amendment effective De-
cember 31, 1943: The words “or shall
have been delivered to defendant: or
his attorney” have been interpolated

between the words “privilege” and|

[4 at.”

Rule 89. Transferred If Plea Is
Sustained.—If a plea of privilege. is
sustained, the cause shall not be dis-
missed, but the court shall transfer

said cause to the proper court; and
the costs incurred prior to the time
such suit is filed in the court to
which said cause is transferred shall
be taxed against the plaintiff. The
clerk shall make up a transeript of
all the orders made in said cause, cer-
tifying thereto officially under the seal
of the court, and send it with the
original papers in the cause to the
clerk of the court to which the. venue
has been changed. Provided, however,
if'the cause be severable as to parties
defendant and shall be orderad trans-
ferred as to one or more defendants

sending the original papers, shall
made certified copies of such filed
papers as directed by the eourt and
forward the same to the elerk of the
court to which the venue has been

changed. After the eause has been

transferred, as above provided for,

the same will be subject to trial at

the expiration of ten days after the
mailing of noification. to the parties
or their attorneys by the clerk or any
arty or his attorney that the papers
ve been filed in the court to which
the cause has been transferred.

‘Souree: Arts. 2019 and 2020.

Change: The two articles have been
cnmbigled -with miner textual change
and,. by amendment effective Decem-
ber 31, 1943, the final sentence, sbove,
has been added, and a misprint of
“gourt’” for *“clerk” has been cor-
rected.

Rule 93. Certain Pleas to Be Veri-
fied—A pleading setting up any of
the following matters, unless the
truth of such matters appear of rec-
ord, shall be verified by affidavit.

a. That the suit is not eommenced
in the proper county.

b. That the plaintiff has not legal
eapaeity to sue, or that the defendant
has not legal capacity to be sued.

¢. That the plaintiff is not entitled
to recover in the capacity in which he
sues, - or that the defendant iz not
liable in the capacity in which he is
sued. '

d. That there is another suit pend-
ing in this State between the same
parties invelving the same claim.

 e. That there is a defect of parties,

plaintiff or defendant.

f. A denial of partnership as a:l-
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leged in any pleading as to any party
to the suit.

g. That any party alleged in any
pleading to be a corporation is not
incorporated ag alleged.

h. Denial of the execution by him-
self or by his authority of any in-
strument in writing, upon which any
pleading is founded, in whole or in
part, and charged to have been ex-
ecuted by him or by his authority,
and not alleged to be lost or de-
stroyed. Where such instrument in
writing is charged to have been ex-
ecuted by a person then deceased,
the affidavit shall be sufficient if it
state that the affiant has reascn to
believe and does believe that such
instrument was not executed by the
decedent or by his authority. In the
absence of such a sworn plea, the in-
strument shall be received in evi-
dence as fully proved.

i. A denial of the genuineness of
the indorsement or assignment of a
written instrument upon which suit
is brought by an indorsee or assignee
and in the absence of such a sworn
plea, the indorsement or assignment
thereof shall be held as fully proved.
The denial required by this subdivi-
sion of the rule may be made upon
information and belief.

j. That a written instrument upon
which a pleading is founded is with-
out consideration, or that the con-
sideration of the same has failed in
whole or in part.

k. That an account which is the
foundation of the plaintiff’s action,
and supported by an affidavit, is not
just; and, in such case, the answer
shall set forth the items and par-
ticulars which are unjust.

I. That a contract sued upon is
usurious. Unless such plea is filed,
no evidence of usurious interest as
a defense shall be received.

m. That notice and proof of loss
or claim for damage has not been
given, as alleged. Unless such plea
is filed such notice and proof shall
be presumed and no evidence to the
contrary shall be admitted. A denial
of such notice or such proof shall be
made specifically and with partic-
ularity.

n. In the trial of any case appealed
to the court from the Industrial Acci-
dent Board the following, if plead,
shall be presumed to be true as plead

and have been done and filed in legal
time and manner, unless denied by
verified pleadings:

(1) Notice of injury.

(2) Claim for compensation.

(3) Award of the Board.

(4) Notice of intention not to abide
by the award of the Board.

(5) Filing of suit to set aside the
award.

(6) That the insurance company
alleged to have been the carrier of
the workmen’s compensation insur-
ance at the time of the alleged in-
jury was in fact the carrier thereof,

(7) That there was good cause for
not filing claim with the Industrial
Accident Board within the six months’
period provided by statute.

A denial of any of the matters set
forth in Sections (1) or (7) of this
Subdivision (n) may be made ¢n in-
formation and belief,

Any such denial may be made in
original or amended pleadings; but if
in amended pleadings the same must
be filed not less than seven days be-
fore the case proceeds to trial. In
case of such denial the things so de-
nied shall not be presumed to be true,
and if essential to the case of the
party alleging them, must be proved.

0. Any other matter required by
statute to be plead under oath.

Source: Arts. 573, 574, 1999, 2010,
3734, and 5074.

Change: The basie statute relating
to sworn pleadings was Art, 2010.
With it have been combined provisions
from a number of other specific
statutes requiring sworn pleas. No
change of meaning has been intended
in so far as the combinations, as
such, are concerned. The scope of
sworn denials has, however, been
broadened. Subdivision (b) will under
this rule include the plea that “the
defendant has not legal capacity to
be sued.” Subdivision (¢) has been
extended to include a denial of de-
fendant’s liability in the capacity in
which he is sued. In subdivision (d)
the term “cause of action” has been
replaced by the word “claim.” Sub-
divisions (f) and (g) apply to allega-
tions in any pleading, not merely to
the petition as formerly stated in
Art. 2010,

Change by amendment of March 31,
1941: Subdivisions (m) and (n)
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(Source: Art. 5546, and Acts 1937,
45th Leg., p. 535, ch. 261, sec. 2) and
(0) added.

Change by amendment effective De-
cember 31, 1941: Section (6) has been
added to Subdivision (n).
- Change by amendment effective De-

cember 31, 1943: Section (7) and the
new sentence concerning Sections (1)
and (7) have been added to Subdivi-
sion (n) and minor textual changes

have been made in the next to last

paragraph, above.

Rule 184-5. Judicial Notice of Law
of Other States, Etc.—The judge may
of his own motion, and upon the mo-
tion of either party shall, take judicial
notice of the common law, public
statutes, and court decisions of every
other state, territory, or jurisdiction
of the United States, provided that
the judge shall inform the parties of
the tenor of such matter to be judi-
cially noticed by him, and afford each
of them a reasonable opportunity, to
present to him information relevant
to the propriety of taking such judi-
cial knowledge or to the tenor of the
matter to be noticed. Any party re-
questing that judicial notice be taken
of sueh matter shall furnish the judge
sufficient information to enable him
to properly comply with the request,
and shall give each adverse party
such notice, if any, as the judge may
deem necessary, to enable the adverse
party to fairly prepare to meet such
request. The rulings of the judge on
such matters shall be subject to re-
view, and the reviewing court, in its
discretion, may take judicial notice
6f the matters herein provided for,
whether or not they were judicially
noticed by the trial judge.

Sourece: American Law Institute,
Code of Evidence, Rules 801 to 808,
inclusive.

This is a new rule effective De-
cember 31, 1943.

Rule 306-2. Date of Judgment, Etc.
—Judges are directed to cause, and
attorneys and clerks are directed to
use their efforts to cause, the dates
upon which judgments, decisions, and
orders of any kind are rendered to be
stated respectively within such judg-
ments, decisions, and orders; but ab-
sence of any such showing shall not
invalidate any such judgment or order
or any such paper, step, or proceeding.

This is a new rule, effective De-
cember 31, 1943.

Rule 316. Correction of Mistakes.—
Mistakes in the record of any judg-
ment or decree may be amended by
the judge in open court according to
the truth or justice of the case after
notice of the application therefor has
been given to the parties interested
in such judgment ov decree, and theve-
after the execution shall conform to
the judgment as amended.

The opposite party shall have rea-

sonable notice of an application to

enter a judgment nunc pro tune.

Source: Art. 2228, unchanged, ex-
cept that by amendment effective De-
cember 31, 1943, the last sentence
above has been added. See 25 Tex.
Jur. 438. -

Rule 333. Appeal On Affidavit.—
Where the party who desires to ap-
peal is unable to give appeal bond,
it shall be sufficient if he file with
the county clerk, within the time pre-
gseribed for giving such bhond, an

‘affidavit that he has made diligent

effort to give such bond and is un-
able to do so by reason of his poverty,
and such affidavit, or the overruling
of the contest thereof, if one is filed,

shall operate a perfection of the ap-

peal in respect to the matter of costs.
Said affidavit shall be subject to con-

test under the procedure provided in
Rule 355.

Source: Art, 3701,

Change: Addition of last sentence.

Change by amendment effective De-
cember 31, 1943: The words “or the
overruling of the contest thereof, if
one is filed,” have been interpolated
between the words “affidavit” and
“shall.” Also, the last sentence is
changed so as to refer to Rule 355 in-
stead of to Rule 145.

Rule 334. Papers Sent to District
Court.-——Upon such appeal bhond or

affidavit being filed with the county

clerk, or upon the overruling of the
contest, if one is filed, he shall im-
mediately transmit all the original
pavers in said proceedings to the clerk
of the district court together with
the appeal bond or affidavit and a cer-
tified copy of the order or decree ap-
pealed from, and the district clerk
shall immediately file and docket the
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cause in the district court. Such cases
shall be tried de novo in the district
court, and shall be governed by the
same rules of procedure as other civil
cases in said court.

Art. 3702,

Change: Elimination of reference
to term of court.

Change by amendment effective De-
cember 31, 1943: The words ‘“or upon
the overruling of the contest, if one is
filed” are interpolated between the
word “clerk” and the word “he.”

Rule 3698-a. No Abatement for
Death.—If any party to the record in
a cause dies after rendition of judg-
ment in the trial court, and before
such cause has been finally disposed
of on appeal, such cause shall not
abate by such death, but the appeal
- may be perfected and the Court of
Civil Appeals or the Supreme Court,
if it has granted or thereafter grants
a writ therein, shall proceed to ad-
judicate such cause and render judg-
ment therein as if all the parties
thereto were living, and such judg-
ment shall have the same force and
effect as if rendered in the lifetime
of all the parties thereto. If appellant
dies affter judgment, and before the
expiration of the time for perfecting
appeal, sixty days after the date of
such death shall be allowed in which
to perfect appeal and file the record,
and all bonds or other papers may be
made in the names of the original
parties the same as if all the parties
thereto were living.

This is a new rule, effective De-
cember 31, 1941,

Source: Arts. 1760 and 1850, which
articles have been repealed pursuant
to Rule 819,

Amendment effective December 31,
1943, permits and regulates appeal in
names of original parties where dying
at agxy time after judgment of trial
court.

Source:

Rule 376-a. Form of Transcript.—
The transcript shall be prepared in
such form as may be directed by the
Supreme Court. Such Court will enter
an order or orders in such respect for
the guidance of trial clerks.

This is a new rule, effective Decem-
ber 31, 1943.

Rule 385. Appeals from Interlocu-
tory Orders.—Appeals from inter-
locutory orders (when allowed by
law) may be taken by

(a) Filing an appeal or supersedeas
bond within twenty days after rendi-
tion of the order appealed from, con-
ditioned as required by the rules gov-
erning appeals generally; and

(b) Filing the record in the ap-
pellate court within twenty days after
rendition of the order appealed from.
Provided, that upon the filing of a mo-
tion in the appellate court within such
twenty-day period, or within five days
thereafter, showing good cause there-
for, such court may grant a reason-
able extension of time in which to
file such record or any part thereof.

(¢} Where the appeal is from an
order sustaining a plea of privilege,
transfer of the venue and trial upon
the merits shall be suspended pending
the appeal.

(d) Where the appeal is from an
order granting or refusing a tem-
porary injunction, or granting or over-
ruling a motion to dissolve such an
injunction, the cause may be heard
in the Court of Civil Appeals or the
Supreme Court on the bill and answer
and such affidavits and evidence as
may have been admitted by the judge
of the court below. Such appeal shall
not have the effect to suspend the
order appealed from, unless it shall
be so ordered by the court or judge
entering the order.

(¢) In all appeals from inter-
locutory orders there shall be no mo-
tion for a new trial, and the trial
judge need not file findings of fact
or conclusions of law, provided, how-
ever, it shall be permissible for the
trial judge to file findings of fact and
conclusions of law, if they are filed
so as not to delay the filing of the
record in the appellate court.

Source: In part a new rule. Sub-
section (c¢) is based on Art. 2008, (d)
on Art, 4662.

Change by amendment effective De-
cember 31, 1941: The last sentence
has been added to subsection (b) and
the last sentence has been added to
subsection (d).

. By amendment effective December
31, 1943, subsection (e}, above, was
added.
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Rule 390. Party to File Own Tran-
seript.—

(a) Either party may file the tran-
seript for which he has applied to
the district or county clerk, and which
has beeh delivered to him; both of
which facts must appear on the tran-
script by the indorsement of the clerk.
If the indorsement shows that it was
applied for by one party and delivered
to the other, it must be shown by the
indorsement of the elerk, or other-
wise, to entitle it to he properly filed
as the transeript of the party fo
whom it was delivered, that it was
delivered to him by consent’ of the
other party, as each party has the
sole right to the transeript which he
has applied for to be made out for
him; and if it is so filed without that

fact being shown, the court may strike_

the case from the docket as improp-
erly filed, upon its own inspeection, or
“upon motion of the party to whom the
transcript belonged. e
~ (b) If but one party file hiy tran-
seript in proper time, that shall be
regarded as the transcrip\t of the Tec-
ord .of the ease. AR
(c) If both parties file transecripts
within the proper time, which they

may do, and that of the appellant is|nun
Il shown, the Court of Civil Appeals

properly made and indorsed, it sha
be regarded by the comrt as the tran-
geript of the record in the case, and
the eourt will grant the appelles leave
to withdraw that filed by him for his
OWn use. P

Source: Texas Rules 3, 4, and 5
(for Courts of Civil Appeals), with
minor textual change.

~ Amendment effective December 31,
1943, has added the bold type and
dropped the bracketed word if the

first sentence as shown below: “Either.

arty may file the transeript for ‘which
e has applied to the distriet or coun-
ty clerk, and which has been delivered
to him; both of which facts must ap-

- pear on the transcript by the indorse-

ment of the [district] elerk.

~ Rule 411. Submission in Order of

Filing: Service of Notice—~—Causas on
the trial docket of the Court of Civil
Appeals which are not advanced as
otherwise provided shall be submitied
in the order of the date of filing! and
the clerk shall notify the parties or

their attorneys of the date of filing,,

and of the date of smbmission, by

letter delivered in person or through
the mails.

Source: Art. 1847, unchanged.

Change by amendment effective De-
cember 31, 1943: The mode of trans-
mitting notice has been altered.

Rule 414, Briefs: Time for Filing,
ete.—DBriefs of each party shall be
subsecribed by at least one of his attor-
neys, shall give the post-office address
of each attorney whose name is signed
'thereto, and shall state that a copy
of ‘such brief has been delivered or
mailed to each group of opposing
parties or counsel thereof. Appellant
shall file ‘three copies of his brief in
the Court of Civil Appeals within
thirty days after the filing therein of
the franseript and statement of facts,
if any, having theretofore delivered
or mailed an additional copy to oppos-
ing parties or their counsel. Appellee
shall file three copies of his brief in
said ecourt within twenty-five days
after the filing of appellant’s brief and
at the same time deliver or mail an

| additional copy to each group of op-

posing parties or counsel thereof.
Any Court of Civil Appeals may by
Tale permit the filing therein of a less
number of briefs. Upon good ecause

may grant either or both parties fur-
ther ‘time for filing their respective
briefs, and may extend the time for
[subiission of the case. The court
may- also shorten the time for filing
briefs and the submission of the eause
in.-ease of emergency, where in its
Fopinion the needs of justice require
it- EN . .

Soeurce: Art. 1848 (part) and Texas
Rule 36 (for Courts of Civil Apveals),
with minor textual change.

Change by amendment of March 31,
1941: The third, fourth, and #fth
words of the original rule, which read
“not less than,” have been stricken
out and the word “within” substi-
tuted therefor.

Change by amendment effective De-
cember 31, 1943: The last threc sen-
tenees .of the rule have been retained
with minor textual differences. The
rest of the amendment is largely new.

Rule 442, Mandate Issued, When.—

If no writ of error is sued out, the
clerk shall issue the mandate after
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the expiration of thirty days after the
decision of the Court of Civil Appeals
has been entered therein or the mo-
tion for rehearing overruled, under
the terms of Rule 443. The wmandate
may issue at an earlier date by agree-
ment of the parties. Every mandate
issued from the Court of Civil Appeals
or Supreme Court shall contain the
file number of the case in the trial
court.

Source: Art., 1864, with minor
textual change, except that by amend-
ment effective December 31, 1943, a
comma and the last two sentences,
above, were added.

Rule 452, Opinions to Be Brief.—
Opinions of the Courts of Civil Ap-
peals shall be as brief as practicable,
and shall avoid as far as possible
lengthy quotations from other deci-
slons or texts; and where the issues
involved have been clearly settled by
authority or elementary principles of
law, the court shall write only brief
memorandum opinions. In every case
where application for writ of error
is unqualifiedly refused or is granted,
the opinion shall be ordered published;
in other cases opinions shall be or-
dered not published when they present
no question or application of any rule
of law of interest or importance to
the jurisprudence of the State.

Source: New rule.

By amendment effective December
31, 1943, the first part of the last sen-
tence above through the words “in
other cases” has been added.

Rule 456. Copy of Opinion to At-
torneys, Etc.—It shall be the duty
of the clerk of each of the Caurts of
Civil Appeals and the clerk of the Su-
preme Court, within three days after
rendition of a decision by such court,
to mail or deliver to the clerk of the
trial court and to one of the attorneys
for the plaintiffs and one of the at-
torneys for the defendants a copy of
the opinion rendered by such appellate
court. The copy received by the clerk
of the trial court shall be by him
filed among the papers of the cause
in such court. Where there is more
than one attorney on each side, the
attorneys may designate in advance
the one to whom the copy shall be
mailed. The clerk sHall charge a fee
of $1.00 for each such copy of such
opinion, to be taxed. as:costs.

Source: Acts 1929, 41st Leg., p.
233, ch. 98, sec. 2, appearing in Ver-
non’s Statutes as Art. 1836b.

Change: Omission of reference to
Court of Criminal Appeals.

Change by amendment effective De-
cember 31, 1941: Rule 457, which
sourced in Acts 1930, 41st Leg., 4th
C. 8., p. 86, ch. 45, appearing in Ver-
non’s Statutes as Art. 1836¢, has been
repealed, but in substance has been
combined with this rule; and the cap-
tion has been amended to read “Copy
of Opinion to Attorneys”; and the
rule has been materially redrafted, it
being provided that the copies of
opinions of both appellate courts
shall be sent to attorneys.

Change by amendment effective De-
cember 31, 1943: “Ete.” added to cap-
tion, and wording interpolated in the
body of the rule which makes de-
livery of copy of opinion permissible
and which requires a copy to go to
and be filed by the trial clerk.

Rule 457. Notice of Judgment, Ete.
—Upon the rendering of judgment in
the Court of Civil Appeals, as well as
upon the making of an order granting
or overruling a motion for rehearing,
the clerk shall immediately give notice
to the parties or their attorneys of
record of the disposition made of the
cause or of the motion, as the case
may be, unless such notice is waived.
The notice to the successful party or
his attorney may be given by postal
card, but notice to the unsuccessful
party or his attorney shall be given
by letter sent under first-class post-
age and so marked as to be return-
able to the clerk in case of non-
delivery. Notice of the disposition
of any other motion, or of any other
matter which requires notice, may,
except as otherwise provided in these
rules, be given by postal card.

New rule, substituted for old Rule
457 upon a different subject, which has
heretofore been repealed.

Rule 458. Motion and Second Mo-
tion for Rehearing.—Any party de-
siring a rehearing of any matter de-
termined by any Court of Civil Ap-
peals may, within fifteen days after
the date of rendition of the judgment
or decision of the court, or the filing
of the findings of fact and conclusions
of law, whether such date he in the
same or a succeeding term of said
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court, file with the clerk of said court
his motion in writing for a rehearing
thereof, in which the assignments of
error relied upon for the rehearing
shall be distinctly specified, and the
name and residence of the counsel of
the opposing party, if known, and if
not known, then the name and resi-
dence of the opposing party as shown
in the record. The party filing such
motion shall deliver or mail to each
opposing party, or his attorney of

record, a true copy of such motion,

and shall note on the motion so filed
with the clerk that such copies have
been so furnished. Upon his failure
to do so he shall accompany his mo-
tion with, or fornish to the elerk on
his reguest, a sufficient number of

duplicates or copies thereof for the|

clerk to use in complying with the
provisions of Rule 460, Failure o
supply such copies on request of the
clerk may result in a dismissal of
the motion. '

If the Court of Civil Appeals hands
down an opinion in connection with
the overruling of a motion for rehear-
ing, a second motion for rehearing
may, if the losing party deems same
necessary, be filed within fifteen days
after such opinion is handed down
and the above regulations and those
of Rules 460 and 468 shall apply: to
it as though it were the first motion;
but a second motion for rehearing
shall not be made as a matter of right
in any other case.

Source: Art. 1877. \

Change: The last. sentence of the
statute has been eliminated. “Date of
rendition of the judgment” has been
substituted for “date of entry of the
. judgment.” “Assignments of errox”
has been substitated for -“ground.”
“Whether such date be in the same
oor a succeeding term of said court”
has been added.

Change by amendment effective De-
cember 31, 1941: The fourth, third and
second from the last three sentences
above have been added.

Change by amendment effective De-
cember 81, 1943: The last sentence
above has been added and the caption
has been revised to fit.

" Rule 468. Filing of Application for
Writ of Error.—The application shall
be filed with the clerk of the Court
of Civil Appeals within thirty days

after the overruling of the motion for
rehearing, or within thirty days after
the overruling of a second motion for
rehearing if filed under Rule 458,
provided that when the thirtieth day
falls on Sunday or a legal holiday the
petition may be filed on the next day
following which is neither a Sunday
nor a legal holiday.

Art. 1742,
Change: Addition of the proviso.

Source:

By amendment effective December
31, 1943, the wording above commenc-
ing, “or within thirty days after the
overruling of the second” and ending,
“under Rule 458,” has beén inter-
polated.

Rule 471. Service On Respondent;
Answer.—When an application for a
writ of error from a Court of Civil
Appeals to the Supreme Court is
filed in the Court of Civil Appeals,
the petitioner shall, at the same time,
cause to be delivered to an attorney
of record of respondent or else to be
deposited with the Clerk of said Court
of Civil Appeals a true copy of the
application, notifying the attorney of
record of the respondent of the de-
posit of said copy. In the latter case,

‘on request of the respondent or his at-

torney the Clerk shall deliver the
copy of the application to the re-
spondent or his attorney. Said respond-
ent shall bhave ten days after the
filing of the application for writ of
error in the Supreme Court, unless
additional time is allowed therefor by
the Supreme Court, in which to file an
answer to the application. When an
answer is filed or the time for filing
same has expired, the application
shall be deemed submitted to the court
and ready for disposition. The court
may dispense with notice and may
grant the writ immediately upon the
filing of the application where, in its
opinion, the circumstances require it.

Source: Arts. 1744, 1881, 1882, and
Rple 3 (for Supreme Court).

Change: Omission of provision for
final disposition of the case as if the
application had been granted, when
respondent fails to answer.

Change by amendment effective De-
cember 31, 1943: Delivery allowed
alternatively to filing., It is mad€
clear that the respondent hag ten days
after the filing of the record in the
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Supreme Court, and not ten days from
the filing of the record in the Court
of Civil Appeals, in which to file his
answer. The Supreme Court is author-
ized to proceed to consider the appli-
cation as soon as the answer is filed.
The last sentence gives the court
authority to shorten the period of
delay where necessary. The caption
is made clearer.

Rule 472. Forwarded to Supreme
Court.—When an application for a
writ of error to the Supreme Court is
filed with the clerk of a Court of
Civil Appeals, he shall note upon his
record the filing of said petition, and
promptly forward the same to the
clerk of the Supreme Court with the
original record in the case and the
opinion of the Court of Civil Appeals,
the motions filed therein, -certified
copies of the judgment and orders of
the Court of Civil Appeals, and a
copy of the appeal or the supersedeas
bond of the appellant. The clerk need
not so forward any exhibits that are
not documentary in nature unless
ordered to do so by the Supreme
Court.

Source: Art.
textual change.

1883 with minor

The final sentence above has been
added by amendment effective De-
cember 31, 1943,

Rule 474. Original Proceedings.—
A petition seeking to institute an
" original proceeding in the Supreme
Court shall be presented to the clerk,
accompanied with a motion for leave
to file, and accompanied with such
written argument in behalf of the
motion as may be desired. The motion
will be filed, and, together with the
petition and argument, if any, will be
sent at once to the consultation room
for the action of the court. If the
court should be clearly of the opinion
that the facts stated in the petition
entitle petitioner to the relief sought,
the motion will be granted, the peti-
tion filed, and the cause placed upon
the trial docket. Otherwise the mo-
tion will be overruled. The clerk, upon
filing the motion, shall require a bond
or a cashier’s or certified check in the
sum of $50.00, to be approved by him,
or an affidavit in lieu thereof as in
cases appealed to the Courts of Civil
Appeals.

Source: New rule superseding
Texas Rule 18 (for Supreme Court).

Change by amendment effective
December 31, 1943: The first part of
the last sentence, above.

Rule 475. Original Proceedings:
Petition for Mandamus to Compel
Certification.—Where a motion for
leave to file a petition for mandamus
against a Court of Civil Appeals to
require that court to certify a ques-
tion on the ground of conflict is
granted, the petition shall be docket-
ed and set down for hearing both on
the question whether there is a con-
flict and on the merits of the question
involved in the conflict. If the peti-
tion be granted the mandamus will
then issue unless the Court of Civil
Appeals conform its ruling and deci-
sion to those of the Supreme Court;
or the Supreme Court may, upon such
hearing, if it be deemed proper, di-
rect the Court of Civil Appeals to con-
form its ruling and decision to those
of the Supreme Court, without the
necessity of certifying the question
to the Supreme Court.

Source: New rule.

Change by amendment effective De-
cember 31, 1943: The last clause of
the final sentence, above, has been
added.

Rule 499-a. Direct Appeals.—In
obedience to an act of the Regular
Session of the Forty-eighth Legisla-
ture approved February 16, 1943, and
entitled “An Aect authorizing appeals
in certain cases direct from trial
courts to the Supreme Court; author-
izing the Supreme Court to pre-
seribe rules of procedure for such
appeals; and declaring an emer-
gency,” which act was passed by au-
thority of an amendment known as
Section 3-b of Article 5 of the Consti-
tution, the following procedure is
promulgated:

(a) In view of Section 3 of Article
5 of the Constitution which confines
the appellate jurisdiction of the Su-
preme Court to questions of law only,
this court under the present and
later amendment, above cited, and
such present and any future legisla-
tion under it, has and will take ap-
pellate jurisdiction over questions of
law only, and in view of Sections 3,
6, 8 and 16 of such Article &, will not
take such jurisdiction from any court
other than a district or county court.

(b) An appeal to the Supreme
Court directly from such a trial court
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may present only the constitution-
ality or unconstitutionality of a stat-
ute of this State, or the validity or
invalidity of an administrative order
issued by a state board or commis-
sion under a statute of this State,
when the same shall have arisen by
reason of the order of a trial court
granting or denying an interlocutory
or permanent injunction.

{c) Such appeal shall be in lien of
an appeal to the Court of Civil Ap-
peals and shall be upon such guestion
or questions of law only, and s state-
ment of facts shall not be breught up
except to such extent as may be nes~
essary to show that the appellant has
an interest in the subject matter of
the appeal and to show' the proof con-
cerning the promulgation of any ad-
ministrative order that may be in-
volved in the appeal. If the case in-
volves the determination of any con-
tested issue of fact, even though the
contested evidence should be adduced
as to constitutionality or unconstitu-
tionality of a statute, or as to the
validity or invalidity of an adminis-
trative order, neither the statute or
statutes, above mentioned, nor these
rules, apply, and such an appeal will
be dismissed. -

(d) Except where they are incon-
sistent with this rule, the rules now
or hereafter prescribed in instances
of appeal to the Courts of Civil Ap-
. peals shall, in so far as they are ap-
plicable, apply to appeals to the Su-
preme Court pursuant to such amend-
ment to the Constitution and the leg-
islation thereunder. S

This is a new rule effective Decem-
ber 31, 1943. -

Court, its judgments or decrees will
be pronounced in open court; and the
opinion of the court will be redyced
to writing in such cases as the court
deems of sufficient importance to be
reported. Where the court, aftéer the
submission of a case, is of the opin-
ion that the Court of Civil Appeals
has entered the correct judgment, and
that the writ should not have been
granted, the court may set aside the
order granting the writ, and dismiss
or refuse fhe application as though
the writ had never been granted,
without writing any opinion.

Source: Art. 1766, with minor
textual change.

Change by amendment effective De-
cember 31, 1943: The last sentence
has been added.

Rule 514. Money DPue Other
Clerk.—When the clerk of the Su-
preme Court receives any money due
a clerk of the Court of Civil Appeals,
or the clerk of any Court of Civil
Appeals receives any money due the
clerk of the Supreme Court, such
clerk so receiving same shall pay
such money over to the clerk to whom
it is due. If he refuses to do so upon

demand, the clerk to whom the same

is due may file in the Supreme Court
a motion against him, and, upon ten
days’ notite to him, the Supreme
Court may enter judgment against
him . and the sureties on his official
bond for such amount.

Source: Art. 1780, unchanged, ex-
cept that by amendment effective De-
cember 31, 1943, the rule has been .
expanded to reach a case where “the
clerk of any Court of Civil Appeals
receives any money,” ete.

" Rule 684. Applicant’s Bond.—In
the order granting any temporary
restraining order or temporary .in-
junction, the court shall fix the
amount of security to be given by
the applicant. Before the issuance of
the - temporary restraining order or
temporary injunction the applicant
shall execute and file with the clerk a
bond to the adverse party, with two
or more good and sufficient sureties,
to be approved by the clerk, in the
sum figed by the judge, conditioned

fthat the applicant will abide the de-
, ’ . ‘jecision which may be made in the
Rule 500. Judgments in Open Court.

—In all cases decided by the Supremej

cause, and that he will pay all sums
of méney and costs that may be ad-
judged against him if the restraining
odder or temporary injunction shall
be disselved in whole or in part. If
the - ipjunetion be applied for to re-
strain the execution of a money judg-
ment or the eollection of a debt the

'bond shall be fixed in the amount of

such: judgment or debt, plus a rea-

'sonable amount to cover interest and

costs.
Souree:  Art. 4649, harmonized

with the Federal Rules adopted above
by minor textual change.

By amendment effective December
31, 1943, the last sentence above has
been added, from old Art. 4648,
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Rule 686. Citation.—Upon the fil-
ing of such petition and order not
pertaining to a suit pending in the
court, the clerk of such court shall
issue a citation to the defendant as
in other civil cases, which shall be
served and returned in like manner as
ordinary citations issued from said
court; provided, however, that when
a temporary restraining order is is-
sued and is accompanied with a true
and correct copy of plaintiff’s peti-
tion, it shall not be necessary for the
citation in the original suit to be ac-
companied with a copy of plaintifi’s
petition, nor contain a statement of
the nature of plaintiff’s demand, but
it shall be sufficient for said citation
to refer to plaintiff’s claim as set
forth in a true and correct copy of
plaintiff’s petition which accompanies
the temporary restraining order; and
provided, further, that the court may
have a hearing on an application for
a temporary restraining order, or
temporary injunction, at such time and
upon such reasonable notice as he
may direct,

Source: Art. 4655.

Change: To harmonize with prior
changes requiring notice before the
issuance of a temporary injunction,

Change by amendment effective De-
cember 31, 1943: The last proviso
has been added.

Rule 692. Disobedience.—Disobedi-
ence of an injunetion may be punished
by the court or judge, in term time
or in vaecation, as a contempt. In
case of such disobedience, the com-
plainant, his agent or attorney, may
file in the court in which such in-
junction is pending or with the judge
in vacation, his affidavit stating what
person is guilty of such disobedience
and describing the acts constituting
the same; and thereupon the court or
judge shall cause to be issued an
attachment for such person, directed
to the sheriff or any constable of any
county, and requiring such officer to
arrest the person therein named if
found within his county and have him
before the court or judge at the time
and place named in such writ; or said
court or judge may issue a show
cause order, directing and requiring
such person to appear on such date
as may be designated and show cause
why he should not. be adjudged in con-
tempt of court. On returmn of such

attachment or show cause order, the
judge shall proceed to hear proof;
and if satisfied that such person has
disobeyed the injunction, either di-
rectly or indirectly, may commit such
person to jail without bail until he
purges himself of such contempt, in
such manner and form as the court or
judge may direct.

Source; Art. 4661.

Change: Omission of first sentence,
which is covered by Rule 683, and by
amendment effective December 31,
1943, the parts respecting “show cause
order” have been interpolated, the
designation of the officer to execute
attachment has been broadened, and
minor textual changes have been
made.

Rule 693-a. Bond In Divorce Case.
—In a divorce case the court in its
discretion may dispense with the
necessity of a bond in connection with
an ancillary injunction in behalf of
one spouse against the other.

A new rule effective December 31,
1943.

Rule 695. No Receiver of Immov-
able Property Appointed Without
Notice.—Except where otherwise pro-
vided by statute, no receiver shall be
appointed without notice to take
charge of property which is fixed and
immovable, When an application for
appointment of a receiver to take
possession of property of this type is
filed, the judge or court shall set the
same down for hearing and votice of
such hearing shall be given to the
adverse party by serving notice there-
of not less than three days prior to
such hearing. If the order finds that
the defendant is a nonresident or that
his whereabouts is unknown, the
notice may be served by affixing the
same in a conspicuous manner and
place upon the property or if that is
impracticable it may be served in such
other manner as the court or judge
may require.

Source: New rule,

The last sentence has been added
by amendment effective December 31,
1943.

Rule 695-a. Bond, and Bond in Di-
vorce Case.—No receiver shall be ap-
pointed with authority to take charge
of property until the party applying
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therefor has filed with the clerk of
the court a good and sufficient bond,
to be approved by such clerk, pay-
able to the defendant in the amount
fixed by the court, conditioned for the
payment of all damages and costs in
such suit, in case it should be decided
that such receiver was wrongfully ap-
pointed to take charge of such prop-
erty. The amount of such bond shall
be fixed at a sum sufficient to cover
all such probable damages and costs.
In a divorce case the court or judge,
as a matter of diseretion, may dispense
with the necessity of a bond.

Source: New rule, adopted as of
December 31, 1943.

Rule 740. Complainant May Have
Possession.—JIf the party aggrieved
shall, at the time of filing his com-
plaint, or thereafter prior to final
judgment in the justice court, execuie
a bond, to be approved by the justice,
in such an amount as the justice may
fix as the probable amount of the
costs of suit and of the damages
which may result to defendant in the
event the suit has been improperly in-
stituted, and conditioned that the
plaintiff will pay defendant all such

costs and damages as shall be ad-

judged against him, the officer serv-
ing such citation or the constable of
the precinet or the sheriff of the
county where the property is situated
shall place the aggrieved party in
possession of the property sued for
promptly after the expiration of six
days from the service of the citation
or after the expiration of six days
from notice to the defendant of the
filing of the bond in the event it is
not filed at the time of the filing of
the complaint, unless the d%fendant,
before the expiration of such six days,
shall execute and deliver to such offi-
cer a bond in an amount double the
amount of the bond given by the
plaintiff, to be approved by the officer
serving such citation or such constable
or sheriff and filed with the justice,
which bond shall be conditioned that
the defendant in case judgment is
rendered against him will pay all the
costs of suit and the reasonable rental
or value of the use of the property
during the time he has withheld pos-
sesgion of the same from plaintiff to
the time of making such bond and in
addition will also pay the reasonable
value or rental of such property while

such suit is pending and until it is
fimally disposed of.

Source: Art. 3978, unchanged, ex-
cept that by amendment effective De-
cember 31, 1943, the regulations as to
the bond of defendant have been en-
larged so as to include a case where.
an out-of-county officer effects service
of citation and so as to make it clear
that six days’ time will be allowed,
before possession is given the ag-
grieved party, within which defendant
may give such bond; and other
relevant changes have been made.

Rule 747. Trial—If no jury is de-
manded by either party, the justice
shall try the ecase. If a jury is de-
manded by either party, the jury shall
be empaneled and sworn as in other
cases; and after hearing the evidence
it shall return its verdict in favor of
the plaintiff or the defendant as it
shall find. If the defendant fails to
enter an appearance or file an answer
in the justice court bhefore the case
is ealled for trial, the justice may
enter judgment by default.

Source: Art. 3985,

Change: Elimination of verdict of
“guilty” or ‘“not guilty.”

Change by amendment effective De-
cember 31, 1943: The last sentence
above, taken from old Art. 3985, as
amended, has been added.

Rule 752. Damages.—On the trial
of the cause in the county court the
appellant or appellee shall be per-
mitted to plead and prove his dam-

‘ages if any suffered for withholding-

or defending possession of the prem-
ises during the pendency of the ap-
peal and also all necessary and rea-
sonable expenses incurred in prose-
cuting or defending the cause in the
county court; provided that only the
party prevailing in the county court
shall be entitled to recover against
the adverse party such damages, ex-
penses, and costs. He shall also be en-
titled to recover against the sureties
on the appeal bond in cases where the
;dvgrse party has executed such
ond.

Source: Art. 3990, unchanged; ex-

| eept that by amendment effective De-

eember 31, 1943, the rule is made to
extend, in a proper case, to appellant
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as well as to appellee; and other
relevant changes have been made.

Rule 753. Judgment by Default.—
Said cause shall be subject to trial
at any time after the expiration of
five full days after the day the tran-
seript is filed in the county court, and
if defendant shall fail to enter his
appearance therein before the case is
called for trial, the allegations of the
complaint may be taken as admitted,
and judgment by default may obe en-
tered accordingly.

Source: Art. 3991, with minor tex-
tual change.

Changed by amendment effective De-
cember 31, 1943: Wording has been
interpolated to prevent delay and to
allow default judgment at a term
of the county court even though the
transeript reaches that court shortly
before or in the midst of a term of
the county court. The caveat in the
original note has been dropped on
account of the decision in Garrett v,
Mercantile National Bank at Dallas
et al.

It is further ordered that the fol-
lowing changes be made in the fol-
lowing other rules and that they bhe
obeyed and shown in such publication,
viz:

In Rule 173 the word “his” oeccur-
ring between the word “allow” and
the words “a reasonable” is changed
to read, “him”; in Rule 572 the words
“whereupon it shall be the duty of
the justice of the peace in which the
suit is pending” are changed to read
“whereupon it shall be the duty of
the justice of the peace in whose court
the suit is pending”;

It is further ordered that in the
note to Rule 353 the words “Change:
Appeal is perfected when notice of
appeal is given” are eliminated, but
the words “See Rule 3637 are re-
tained; and that the “List of Repealed
Statutes” be corrected so as to strike
out the comma and insert a dash be-
tween Articles 83701 and 3707;

It is further ordered that such
amendments to such rules and notes
shall become effective at the close of
December 31, 1943;

It is further ordered that this
order, including these amended rules,
along with the appended notes, shall

be recorded in the minutes of this
Court;

It is further ordered that the offi-
cial copy of this order, and of these
amended rules and notes, as embraced
in a signed duplicate original draft
of this order, shall be preserved by
the Clerk of this Court in his office
as one of the permanent records of
the Supreme Court of Texas.

Entered this the 16th day of June,
1943, in duplicate originals:

JAMES P. ALEXANDER,
Chief Justice.

JOHN H. SHARP,
Associate Justice.

RICHARD CRITZ,
Associate Justice.

Filed in the Office of the Secretary
of State, this 17th day of June, 1943,
at 3 o’clock p. m.

SIDNEY LATHAM,
Secretary of State.

THE STATE OF TEXAS
Secretary of State

I, Sidney Latham, Secretary of
State of the State of Texas, do hereby
certify that the foregoing is a true
and correct copy of amendments to
the Rules of Practice and Procedure
in civil actions, together with the
order of the court thereon filed in
this office on the 17th day of June
1943; same being all of suech amend-
ments and orders filed in this office
since the adjournment of the Regular
Session of the 48th Legislature on
the 11th day of May 1943,

In Testimony Whereof, I have here-
unto signed my name officially and
caused to be impressed hereon the
Seal of State at my office in the City
of Austin, this 13th day of January
A. D., 1945.

(Seal) SIDNEY LATHAM,

Secretary of State.

FIFTH DAY

(Tuesday, January 16, 1945)

The Senate met at 11:00 o’clock
a. m., pursuant to adjournment, and
was called to order by the President.




